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The question is a provocative one:  Is western water law – or the prior appropriation doctrine – 

sustainable?  Looking back with more than 150 years of experience in Oregon and the west, it is 

easy to identify changes in the legal doctrine and practices that would make it easier to manage 

water for multiple beneficial uses and public needs in 2014.  But the premise of this paper is that 

we do have tools in place in Oregon that will allow the system to adapt and sustain itself for 

years to come.  We simply have no alternative but to make every effort to fit the square peg of 

prior appropriation into the round hole of changing public needs, expectations and legal 

demands.   

Oregon, like other Western states, utilizes the doctrine of prior appropriation as the legal 

foundation for water allocation.  Under that historic, first-come first-served system, most of the 

state’s surface waters in streams and rivers are now, or soon will be, fully allocated.  Many are 

already over-appropriated, meaning that water rights have been issued (for either consumptive or 

instream uses) for more water than is typically available in a given waterway.  Increasing 

reliance on groundwater over the past 50 years has created further complications and stresses as 

we learn more about the complexities of hydraulic connectivity between groundwater and 

surface water.  And additional legal and practical water management questions are arising as 

Oregon begins the process of quantifying and recognizing federally reserved water rights 

claimed by Indian Tribes and other federal land reservations in the state, and as the state 

addresses federal regulatory requirements under the Endangered Species Act and Clean Water 

Act.   

Given these facts, one could easily argue the system is unsustainable; however, a more pragmatic 

(or optimistic) assessment is that Oregon’s system has sufficient flexibility to allow water users, 

regulators, and public interests to find workable solutions for meeting future supply needs.  A 

key source of supply for future growth and to meet the legal obligations of federal reserved rights 

and federal regulation will be through voluntary reallocation of existing water rights.  In some 

cases, such transactions will be driven by market forces, with willing sellers and buyers.  In other 

cases, the “voluntary” reallocation will be spurred by legal obligations and achieved through 

settlement agreements.  In the end, however, it is likely the state’s water needs can be met in the 

foreseeable future through a variety of water management tools currently available under 

Oregon’s customized version of prior appropriation principles.   
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This presentation provides an overview of the tools available to allow for voluntary reallocation 

of existing water rights and flags current issues relating to sustainability.  

 

I. Tools for Water Right Transactions  

A. Transfers 

The “transfer” of existing water rights is the primary mechanism for implementing water right 

transactions under current law.  The transfer process, administered by the Oregon Water 

Resources Department (OWRD), allows for a change in the type of use, place of use, or point of 

diversion/appropriation of an existing water right.  The process requires the filing of an 

application describing the existing water right and the proposed changes, along with supporting 

information documenting the nature and extent of current water use.   

Fully developed and perfected (or “vested”) water rights may be permanently transferred under 

the provisions of ORS 540.505-540.520.  Related administrative rules are found in OAR 690, 

Division 380.  Temporary transfers (for a period of up to five years) are authorized under ORS 

540.523.  In reviewing an application for permanent or temporary transfer, the OWRD must 

conclude that the change will not result in “injury” to other water rights.  Although the 

determination of injury can lead to legal disputes on a case-by-case basis, the general framework 

and legal procedures for addressing transfer applications is well established and operates with 

reasonable efficiency.   

B. Assignments  

The term “assignment” applies to a change in ownership of a water right permit or application – 

before the water right has vested.  ORS 537.220.  The assignment, when properly filed with 

OWRD, allows the purchaser to step into the shoes of the original applicant to pursue the 

application or development under the permit.  However, the options for the buyer/assignee are 

much more limited than would be available under the transfer of a fully developed water right.  

Only minor changes are allowed to a water right application before OWRD would determine that 

a new application must be filed.  As a general rule, the OWRD would not allow any changes that 

would enlarge the scope of the original application – such as changes in the amount of water 

requested, period of water use, or, in some cases, type of use.  However, there are no specific 

statutes or administrative rules that prescribe the types of changes that would be allowed – or 

disallowed – at the application stage.  

C. Permit Amendments 

After a water right permit has been issued,  limited changes may be made to the location of use 

or point of diversion/appropriation through a “permit amendment” process.  ORS 537.211(4).  

The process does not allow for a change in the type of use.  Thus, the potential “market” for 

water right permits would presumably be much more limited than for fully developed and 

perfected water rights subject to the transfer process.  
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D. Water “Leasing”  

Authority for short term water trading, or “leasing,” is one of the most desirable attributes of a 

water marketing system – but available only for certain transactions in Oregon.  Three statutory 

tools provide for short-term trades:  temporary transfers, instream leases, and allocation of 

conserved water.  

1. Temporary Transfers 

As noted above, temporary transfers allow changes in water rights for up to five years.  

The program may be used to change the location of use or point of diversion; changes in the type 

of use are limited to water rights for the use of storage.  As with permanent transfers, the 

standard for approval is whether the change will result in injury to other water rights.  However, 

the injury analysis tends to be slightly less rigorous because of the limited time duration for the 

transfer, and because the OWRD retains authority to terminate the water use if injury is 

determined after the fact.  These factors allow temporary transfers to be processed more quickly 

than permanent transfers – the waiting period is generally only a few months, compared to three 

or more years – but there is less certainty for the purchaser because of the injury condition. 

2. Conserved Water 

The “Allocation of Conserved Water Program” is intended to promote efficiency 

improvements and conservation under existing water rights.  ORS 537.455 – 537.500, and OAR 

Division 690, Chapter 18.  Under this program, a water right holder is entitled to keep up to 75% 

of the water saved as a result of such efforts, for a wide range of options.  The remaining 25% of 

the saved water must be allocated to instream use, if needed for public purposes.  The statute 

provides that a person allocated conserved water under this program “may reserve the water in 

stream for future out-of-stream use or otherwise use or dispose of the conserved water.”  ORS 

537.490(1).  OWRD has interpreted this wording to allow maximum flexibility to the water right 

holder in making use of conserved water, including short term arrangements, or water leases.  

The statute does not require a separate “injury” evaluation in moving the water to its new use, 

and the process is one of “notice” to OWRD, rather than an application to allow the use of 

conserved water.    

3. Instream Leasing and Time-Limited Instream Transfers 

Express authorization for “leases” of water rights occurs only in connection with changes 

of existing water rights to instream use.  ORS 537.348.  Administrative rules define “lease 

agreement” as an order executing a lease, “temporarily establishing an instream water right 

…from an existing water right….”  OAR 690-077-0010(15)  Leases may be issued for up to a 

five year period, subject to unlimited renewals.  OAR 690-077-0077(1) and (14).  OWRD rules 

also allow for a longer-term option called the “time-limited” instream transfer.  OAR 6590-077-

0010(31).  The instream leasing process includes an injury review similar to that required for 

transfers and temporary transfers.  OAR 690-077-0077(7)-(10).  As a result of the push for 

stream flow restoration through private non-profit organizations such as the Freshwater Trust and 

Deschutes Resources Conservancy (DRC), and with public funding the Oregon Watershed 

Enhancement Board and similar federal funding programs, the instream leasing program in 
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Oregon appears to have acquired more attributes of a “market” than any other type of water 

rights transactions. 

E. Municipal Preferences 

In the face of limited sources of water for new water rights, municipal providers will face 

growing pressure to find alternative sources of supply to meet future growth needs.  Such 

alternatives clearly will include market-based transactions between existing water right holders – 

primarily irrigation and agricultural uses – and municipal providers, through the above-described 

programs.  But Oregon statutes also include unique tools for municipalities to manage water 

rights by protecting both municipal permits and certificated water rights from forfeiture and 

cancellation.  ORS 537.410(2), ORS 537.260(4) and ORS 540.610.  In addition, municipal 

providers have the option to develop and grow into their water rights over time .  ORS 537.230.  

Municipal providers also have a powerful, but to date relatively underutilized, tool of “sharing” 

water without regard to water right appurtenancy requirements.  ORS 540.510(3) and OAR 690-

380-2410.  Under these provisions, a municipal water right may be used on virtually any lands 

for municipal purposes, so long as the use “would not interfere with or impair prior vested water 

rights.”  ORS 540.510(3)(B).  No transfer application or approval is required to implement these 

provisions.  Thus, municipal water providers have the unique opportunity under current law to 

pursue intergovernmental agreements or other types of contractual arrangements to market water 

for municipal purposes.  Arguably, similar flexibility for other types of water users may be part 

of a future vision for more effective water management and marketing. 

F. Conservation  

Oregon law includes a fairly unique incentive for conservation, the Allocation of Conserved 

Water Program. ORS 537.455 – 537.500, OAR 690, Division 18.  As described above (Section 

I.D.2.) the program is intended to promote  efficiency improvements and conservation under 

existing water rights by allowing the water right holder to keep, or market,  up to 75% of the 

water saved as a result of such efforts.  The saved water is protected under a new, separate water 

right with a priority date the same as or one-minute later than the original water right depending 

on the applicant’s choice.  Without this specific statutory authority, any saved or un-used water 

as a result of efficiency improvements would simply remain in the stream system for use by 

other water right holders with no benefit to the person undertaking conservation measures.  

Further, the original water right could become subject to partial forfeiture and cancellation after 

five or more years of reduced diversions and beneficial use.  With the statutory program, water 

right holders have a legal and financial incentive to implement conservation measures.   

II. The Future of Water Transactions 

The future of voluntary transactions will depend largely on whether Oregon continues to build on 

the framework of incentives and tools currently available by developing a more reliable and 

transparent system for water marketing.  Key elements of an effective commodity market would 

likely include:   

 A mechanism for evaluating price  
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 Transparency and information about the value and cost of alternatives 

 Minimal transaction costs 

 Equal access to the marketplace 

 Certainty of property/ownership rights in the commodity to be traded 

Clearly, these market elements are not fully present in Oregon – but over the past two decades, 

the state has moved closer to the target.  Arguably, a pricing structure will emerge as other 

elements of the market fall into place.  To date, the state is sorely lacking in offering 

transparency and information about value and costs of the transaction and alternatives.  Because 

of the legal uncertainty of the regulatory process involved with transfers and other changes in 

existing water rights, transaction costs are high and difficult to predict.  Similar concerns exist 

with respect to certainty of property and ownership rights – both from the standpoint of 

determining how much water may be transferred in light of injury considerations, and in 

determining who holds the ownership interest in the first place.   

In addition, access to the market has been elusive; there is no official “marketplace” for water 

right transactions.  The Deschutes Resource Conservancy’s “Water Exchange” program is 

Oregon’s only institutionalized forum for buying and selling water rights related to instream flow 

mitigation.  For some time, the DRC has brokered instream leasing projects with state and 

federal funding.  And, for the past decade, in the face of rules requiring instream flow mitigation 

for new ground water development in the Deschutes Basin, the DRC has developed a “mitigation 

bank” to hold and market “mitigation credits.”   

Other models for water banking and marketing have been evaluated in Oregon, but to date, no 

other effort has really taken hold.  An innovative new model for banking and marketing water to 

serve both agricultural land instream flow needs is under development in the Umatilla Basin – 

but after more than five years of work, the effort is still struggling to find the right 

administrative/management structure, legal authority, and affordable supply.   

Future supply will also be addressed through new and different types of water storage projects.  

SB 419, approved in the 2013 legislative session, provides new authority and funding for state 

grants and loans to promote a wide range of water supply and storage projects, including 

traditional reservoirs, underground aquifer storage and recovery projects, and conservation.   

III. Current Issues/Hot Topics in Sustainability and Water Law 

 A. Water Bottling – Commercial Use of a Public Resource 

 B. Tribal Water Rights – Quantifying and Meeting Historic Obligations   

 C. Population Growth and Food Supply – Finding Water to Feed More People 

 D. Climate Change – Addressing Projected Hydrologic Changes 
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Conclusion 

Western water law and the prior appropriation doctrine were most certainly not designed with 

resource sustainability in mind.  To the contrary, the historic legal framework authorizes and to a 

large extent encourages virtually full consumptive use and privatization of the public water 

resource.  However, Oregon law has not remained static and continuing legislative and policy 

changes have created incentives for conservation, instream flow protection, and voluntary 

market-based transactions to address public needs and expectations to meet current regulatory 

requirements.  The result is an ever-evolving legal framework that allows for pragmatic, 

sustainable water management.   
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